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MAR 31 2009
IN THE UNITED STATES DISTRICT COURT CLERK
EASTERN DISTRICT OF ARKANSAS  JAMES W. McCCORMACK, CLE

By: BEP CLERK
THE POULTRY FEDERATION PLAINTIFF

v. CASE No.ﬁf 09 mndy Z(MISCELLANEOUS)

This case assigned to District Judge

a~c'c 'Magsirate Judge
THE STATE OF OKLAHOMA DEFENDANT

THE POULTRY FEDERATION’S MOTION TO QUASH AND MOTION FOR
PROTECTIVE ORDER.

For its motion to quash and motion for protective order, The Poultry Federation states as

follows:
1. This is a challenge to a third party subpoena.
2. The State of Oklahoma has brought an action against various Poultry Integrators in the

Northern District of Oklahoma alleging environmental contamination to the Illinois River

Watershed from the application of poultry litter as a result of the poultry feeding. The Poultry

Federation is not a party to that action.

3. The State has served The Poultry Federation with a suiapoena for a Rule 30(b)(6)

deposition to take place on April 14, 2009. See Subpoena, attached hereto as Exhibit 1.

4. The subpoena should be quashed pursuant to Rule 45 or a protective order entered
pursuant to Rule 26 for the reasons described in the memorandum of law in support of the

motion to dismiss, filed contemporaneously herewith and incorporated herein.

WHEREFORE, for reasons provided in its Memorandum in Support, The Poultry

Federation prays for an Order of the Court quashing the Subpoena served by the State of

| EXHIBIT

tabbies®
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Oklahoma or for a protective order, for its costs and fees, and for such further relief that the

Court deems appropriate.

Respectfully submitted,

KEVIN A. CRASS (84029)

JAMIE HUFFMAN JONES (2003125)
Friday, Eldredge & Clark, LLP '
400 West Capitol Avenue, Suite 2000
Little Rock, Arkansas 72201-3522
Telephone: (501) 376-2011

E-Mail: Crass@fec.net

Attorneys for Defendant,
The Poultry Federation
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CERTIFICATE OF SERVICE

I hereby certify that on this, the 31 day of March, 2009, | electronically transmitted an electronic copy of
the foregoing pleading to the following individuals via email:

W. A. Drew Edmondson, Attorney General fc_docket(@oag.state.ok.us

Kelly H. Burch, Assistant Attorney General Kelly burch@oag. state.ok.us

J. Trevor Hammons, Assistant Attormey General Trevor_hammons(@oag. state.ok.us
Daniel P. Lennington, Assistant Attorney General daniel.lennington(@oag.ok.pov

M. David Riggs driges@riggsabney.com

Joseph P. Lennarnt jflennart@riggsabney.com

Richard T. Garren rgarren(@riggsabney.com

Sharon K. Weaver sweaver(@riggsabney.com
Robert A. Nance rnance(@riggsabney.com

D. Sharon Gentry sgentry@riggsabney.com

David P. Page dpage(@riggsabney.com

RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS

Louis Wemer Bullock Ibullock@bullock-blakemore.com

Robert M. Blakemore bblakemore@bullock-blakemore.com
BULLOCK, BULLOCK & BLAKEMORE

Frederick C. Baker fbaker@motleyrice.com

Lee M. Heath lheath@motleyrice.com
Elizabeth C. Ward lward@motleyrice.com
Elizabeth Claire Xidis cxidis@motleyrice.com
William H. Narwold bnarwold@notleyrice.com
Ingrid L. Moll - imoll@motleyrice.com
Jonathan D. Orent jorent@motleyrice.com
Michael G, Rousseau mrousseau@motleyrice.com
Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com

MOTLEY RICE, LLC
Counsel for Staté of Oklahoma

Robert P, Redemann rredemann@pmriaw.net
PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLOR, P.L.L.C.

David C. Senger david@cgmlawok.com
Robert E Sanders rsanders@youngwilliams.com
Edwin Stephen Williams steve.williams@youngwilliarns.com

YOUNG WILLIAMS P.A.
Counsel for Cal-Maine Farms. Inc and Cat-Maine Foods. Inc,

John H. Tucker - itucker@rhodesokla.com
Theresa Noble Hill thill@rhodesokla.com
Colin Hampton Tucker ctucker(@rhodesokla.com
Kerry R. Lewis klewis@rhodesokla.com

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry Wayen West terry@thewestlawflrm.com
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Dara D. Mann
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bjones(dfaepre.com
kklee@faegre.com
twalker@faepre.com
cdolan@faegre.com
mcollins@faegre.com

dmann@mckennalong.com

Counsel for Cargill, Inc. & Cargill Turkey Production. LLC

James Martin Graves
Gary V Weeks

Woody Bassett

K. C. Dupps Tucker

Earl Lee "Buddy" Chadick
BASSETT LAW FIRM

George W. Owens
Randall E. Rose
OWENS LAW FIRM, P.C.~

Counsel for George's Inc. & George's Farms. Inc.

A. Scott McDaniel
Nicole Longwell
Philip Hixon
Craig A. Merkes -

MCDANIEL, HIXON, LONGWELL & ACORD, PLLC

Sherry P. Bartley

jgraves(@bassettlawfirm.com
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MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC

Counsel for Peterson Farms. Inc.

John Elrod

Vicki Bronson

P. Joshua Wisley

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, LLP
Counsel for Simmons Foods, Inc.

Stephen L. Jantzen

Paula M. Buchwald

Patrick M. Ryan

RYAN, WHALEY, COLDIRON & SHANDY, P.C.

Mark D. Hopson

Jay Thomas Jorgensen

Timothy K. Webster

Thomas e. Green

Gordon D. Todd

SIDLEY, AUSTIN, BROWN & WOOD LLP
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NATIONAL CHAMBER LITIGATION CENTER
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LeAnne Bumett leanne bumett@crowedunlevy.com
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Counsel for Oklahoma Farm Bureau. Inc.

Kendra Akin Jones, Assistant Attormey General Kendra.Jones(@arkansasag.gov

Charles L. Moulton, Sr. Assistant Attorney General Charles. Moulton@arkansasag.pov

Counsel for State of Arkansas and Arkansas National Resources Commission

Mark Richard Mullins richard. mullins@mcafeetaft.com
MCAFEE & TAFT

Counsel for Texas Farm Bureau: Texas Cattle Feeders Association: Texas Pork Producers Association and
Texas Association of Dairymen
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GABLE GOTWALS

James T. Banks jtbanks@hhlaw.com

Adam J. Siegel - ajsiegel@hhlaw.com

HOGAN & HARTSON, LLP
Counsel for National Chicken Council: U.S. Poultry and Egg Association & National Turkey Federation
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David E. Choate dchoate@fec.net
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AQ B8A (Rev. 01/09) Subpoena to Testify st 8 Deposition or to Produce Documents in 2 Civil Action

UNITED STATES DISTRICT COURT

for the
Eastern District of Arkansas .
State of Oklahoma i
Plaintiff
v. Civil Action No.: 05-CV-329-GFK-PJC
Tyson Foods, Inc., et. al. Northern District of Oklahoma
Defendants

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES

To: The Poultry Federation
Attn: Marvin Childers
321 South Victory
Little Rock, AR 72701

B Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at
a deposition to be taken in this civil action. If you are an organization that is not a party in this case, you
must designate one or more officers, directors, or managing agents, or designate other persons who
consent to testify on your behalf about the following matters, or those set forth in an attachment:

See attached Notice of Deposition.

Place: The Poultry Federation Date and Time: April 14, 2009 at 9:00 a,m.
321 South Victory
Little Rock, AR 72701

The deposition will be recorded by this method: Court Reporter.

(] Production: You, or your representatives, must also bring with you to the deposition the following
documents, electronically stored information, or objects, and permit their inspection, copying, testing, or
sampling of the material:

The provisions bf Fed. R. Civ. P. 45(c), relating to your protection as a person subject to a subpoena, and Rule -
45 (d) and (e), relating to your duty to respond to this subpoena and the potential consequences of not doing so,
are attached.
Date: 03/13/09 !

CLERK OF COURT _
or (Hee ot C. War ok

Signature of Clerk or Deputy Clerk Attorney's gnature

The name, address, e-mail, and telephone number of the attorney representing State of Oklahoma, who issues or
requests this subpoena, is: Elizabeth C. Ward, Motley Rice, LLC, 28 Bridgeside Boulevard, Mount Pleasant. SC
(843) 216-9280, eward@motlevyrice.com.

1
)
'
i
i
i
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AO 88B (Rev. 01/09) Subp: to Produce D Information, or Objects or to Permit Inspection of Premises (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

This subpoena for (name of individual and title, if any)

was received by me on (date)

O Ipersonally served the subpoena on the individual at (place)

on (date) ;or

O Ileft the subpoena at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , 2nd mailed a copy to the individual’s last known address; or

O 1served the subpoena to (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; O

O Ireturned the subpoena unexecuted because ; or

O other (specify):

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, [ have also
tendered to the witness fees for one day's attendance, and the mileage allowed by law, in the amount of

$

My fees are § for wavel and $ for services, for a total of § 0.00

1 declare under penalty of perjury that this information is true.

Date: !

Server's signature

Printed name and litle

Server's address !

Additional information regarding attempted service, etc:
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A0 88B (Rev. 01/09) Subpoena to Produce Documents, Information, or Objects or 1o Permit Inspection of Premises (Page 3)

Federal Rule of Civil Procedure 45 (c), (d), and (e) (Effective 12/1/07)

(c) Protecting a Person Subject to s Subpoens.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or
attorney responsible for issuing and serving a subpoena must take
reasonable steps to avoid imposing undue burden or expense on a
person subject to the subpoena. The issving court must enforce this
duty and impose an appropriate sanction — which may include lost
eamings and reasonable attorney's fees — on 2 party or attorney
who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Reguired. A person commanded to produce
documents, electronically stored information, or tangible things, or
to permit the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to appear
for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents or
tangible things or to permit inspection may serve on the party or
attorney designated in the subpoena a written objection 1o
inspecting, copying, testing or sampling any or ajl of the materials or
to inspecting the premises — or to producing electronically stored
information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14
days after the subpoena is served. If an objection is made, the
following rules apply:

(D) Atany time, on notice to the commanded person, the serving
party may move the issuing court for an order compelling production
or inspection.

(i) These acts may be required only as directed in the order, and
the order must protect a person who is neither a party nor a party's
officer from significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the issuing court must
quash or modify a subpoena that:

(1) fails to allow a reasonable time to comply;

(i) requires a person who is neither a party nor a party’s officer
to travel more than 100 rhiles from where that person resides, is
employed, or regulasly transacts business in person — except that,
subject to Rule 45(cX3)(B)(iii), the person may be commanded to
attend a trial by traveling from any such place within the state where
the trial is held; ’ ’

(i) requires disclosure of privileged or other protected matter, if
no exception or wajver applies; or

(iv) subjects a person to undue burden.

{B) When Permitted. To protect a person subject 1o or affected by
a subpoena, the issuing court may, on motion, quash or modify the
subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commescial information;

(i) disclosing an unretsined expert’s opinion or information that
does not describe specific occurrences in dispute and results from
the expert’s study that was not requested by a party; or

(i) a person who is neither a party nor a party’s officer to incur
substantial expense to trave! more than 100 miles to attend trial.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(c)(3)(B), the court may, instead of quashing or
modifying a subpoena, ordes appearance or production under
specified conditions if the serving party:

(1) shows a substantial need for the testimony or material that
cannot be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information.
These procedures apply to producing documents or electronically
stored information:

(A) Documents. A person responding to a subpoena to produce
documents must produce them as they are kept in the ordinary
course of business or must organize and tabel them to correspond to
the categories in the demand.

(B) Form for Producing Electronically Stored Information Not
Specified. If a subpoena does not specify a form for producing
clectronically stored information, the person responding must
produce it in a form or forms in which it is ordinarily maintained or
in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One
Form. The person responding need not produce the same
electronically stored information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored
information from sources that the person identifies as not reasonably
accessible because of undue burden or cost, On motion to compe!
discovery or for a protective order, the person responding must show
that the information is not reasonably accessible because of undue
burden or cost If that showing is made, the court may nonetheless
order discovery from such sources if the requesting party shows
good cause, considering the limitations of Rule 26(b}2)(C). The
court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed
information under a claim that it is privileged or subject to
protection as trial-preparation material must:

(i) expressly make the claim; and

() describe the nature of the withheld documents,
communications, or tangible things in 2 manner that, without
revealing information itself privileged or protected, will enable the
parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpoena is subject to a claim of privilege or of protection as trial-
preparation material, the person making the claim may notify any
party that received the information of the claim and the basis for it.
After being notified, a party must promptly retum, sequester, or
destroy the specified information and any copies it has; must not use
or disclose the information until the claim is resolved; must take
reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to
the court under sea) for a determination of the claim. The person
who produced the information must preserve the information uatil
the claim is resolved.

(¢) Contempt. The issuing court may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena. A nonparty's failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce at 2
place outside the limits of Rule 45(c)(3)(A)(ii).

Page 10 of 35
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, | )
Plaintiff, ;
\Z § Case No. 05-cv-329-GKF(PJC)
TYSON FOODS, INC,, et al., ;
Defendants. ;
NOTICE OF DEPOSITION

OF THE POULTRY FEDERATION

Please take notice that pursuant to Rule 30(b)(6) of the Federal Rules of Civil Procedure,
the deposition of The Poultry Federation, by and through its duly designated representative(s),
shall be taken by the State of Oklahoma at 9:00 a.m. on April 14, 2009, at the offices of The
Poultry Federation, 321 South Victory, Little Rock, AR 72701, b
such examination to continue by adjournment, if necessary,

matters set forth in the attached Exhibit A.

Respectfully Submitted,

W.A. Drew Edmondson OBA # 2628
ATTORNEY GENERAL

Kelly H. Burch OBA #17067

J. Trevor Hammons OBA #20234

Daniel P. Lennington OBA #21577
ASSISTANT ATTORNEYS GENERAL
State of Oklahoma

313 N.E. 21* st

Oklahoma City, OK 73105

(405) 521-3921

Eliz et C el

efore a qualified court reporter,
until the same is completed, on those

FrederidR C. Baker

(admitted pro hac vice)
Lee M. Heath
(admitted pro hac vice)
Elizabeth Claire Xidis
(admitted pro hac vice)
Elizabeth C. Ward
(admitted pro hac vice)
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MOTLEY RICE, LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280 i

William H. Narwold
(admitted pro hac vice) i
Ingrid L. Moli

(admitted pro hac vice)

MOTLEY RICE, LLC

20 Church Street, 17" Floor

Hartford, CT 06103

(860) 882-1676

Jonathan D. Orent

(admitted pro hac vice)

Michael G. Rousseau

(admitted pro hac vice) :
Fidelma L. Fitzpatrick I
(admitted pro hac vice) ?

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Sharon K. Weaver OBA #19010

Robert A, Nance OBA #6581

D. Sharon Gentry OBA #15641

David P. Page OBA #6852

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

502 West Sixth Street ?

Tulsa, OK 74119

(918) 587-3161

Louis W. Bullock OBA #1305

Robert M. Blakemore OBA 18656
BULLOCK, BULLOCK & BLAKEMORE
110 West Seventh Street Suite 707

Tulsa OK 74119

(918) 584-2001

Attomneys for the State of Oklahoma
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EXHIBIT “A”

A. DEFINITIONS AND INSTRUCTIONS

1. When used herein “Poultry Integrators” means:

Cargill Inc., (including acquired company Rocco Farms, Inc.)
Cargill Turkey Production LLC

Cal-Maine Farms, Inc.

Cal-Maine Foods, Inc.

Cobb-Vantress, Inc.

George’s, Inc.

George’s Farms, Inc.

Peterson Farms, Inc.

Simmons Foods, Inc.

Tyson Chicken, Inc. !
Tyson Food, Inc. (Including acquired company Hudson Foods, Inc.) ;
Tyson Poultry Inc.

Willow Brook Foods, Inc.

including any affiliate or subsidiary and any owner, officer, director, employee of the named
Poultry Integrators.

2. The term “you” means the U.S. Poultry and Egg Association as well as any of its
officers, executives, directors, agents, servants, employees and other persons or entities acting or
purporting to act on its behalf.

3. The connectives “and” and “or” are to be construed either disjunctively or
conjunctively as necessary to bring within the scope of this subpoena all information and :
materials that might otherwise be construed to be outside of its scope. "

4, The term “any” includes “all” and “each;” the term “all” includes “any”’ and ;
“each;” and the term “each” includes “any” and “all.”

5. References to the singular are to be construed to include the plural and vice versa.
6. As used herein, “poultry waste” means poultry excrement, bedding material, feed
wastes and any other waste associated with the confinement of poultry in a grow house which is

removed periodically from the grow house and used or disposed of elsewhere, also commonly
referred to as poultry litter.

B. AREAS OF INQUIRY

1 Membership or affiliation records of the Poultry Integrators with the Poultry
Federation from 1980 to present.
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2.  Any discussions, meetings, studies, projects, events, programs, surveys and/or
research conducted by the Poultry Federation, or under its supervision, regarding the handling,
use, transport and disposition of poultry waste or poultry litter.

3. Poultry Integrators participation in or sponsorship of any discussions, meetings,
studies, projects, events, programs, surveys and/or research conducted by the Poultry Federation,

or under its supervision, regarding the handling, use, transport and disposition of poultry waste
or poultry litter.

4. Any discussions, meetings, projects, events, programs, surveys and/or research
conducted by Poultry Federation or under its supervision regarding the effects on water quality
from the handling, use, transport and disposition of poultry waste or poultry litter.

S. Poultry Integrators’ participation in or sponsorship of any discussions, meetings,
projects, events, programs, surveys and/or research conducted by the Poultry Federation or under
its supervision regarding the effects on water quality from the handling, use, transport and
disposition of poultry waste or poultry litter.

6. Any discussions, meetings, projects, events, programs, surveys and/or research
conducted by the Poultry Federation or under its supervision regarding the effects on human
health from the handling, use, transport and disposition of poultry waste or poultry litter.

7. Poultry Integrators’ participation in or sponsorship of any discussions, meetings,
projects, events, programs, surveys and/or research conducted by the Poultry Federation or under
its supervision regarding the effects on human health from the handling, use, transport and
disposition of poultry waste or poultry litter,

8. ‘Any discussions, meetings, projects, events, programs, surveys and/or research
conducted by the Poultry Federation or under its supervision regarding the effects on the
environment from the handling, use, transport and disposition of poultry waste or poultry litter.

9. Poultry Integrators’ participation in or sponsorship of any discussions, meetings,
projects, events, programs, surveys, and/or research conducted by the Poultry Federation or
under its supervision regarding the effects on the environment from the handling, use, transport
and disposition of poultry waste or poultry litter.

10.  Any discussions, meetings, projects, events, programs, surveys and/or research
conducted by the Poultry Federation or under its supervision regarding the effects on water
quality in the Illinois River Watershed (located in Oklahoma and Arkansas) from the handling,
use, transport and disposition of poultry waste or poultry litter.

1. Poultry Integrators’ participation in or sponsorship of any discussions, meetings,
projects, events, programs, surveys and/or research conducted by the Poultry Federation or under
its supervision regarding the effects on water quality in the Illinois River Watershed (located in

Oklahoma and Arkansas) from the handling, use, transport and disposition of poultry waste or
poultry litter.

Page 14 of 35
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12. Any discussions, meetings, projects, events, programs, surveys and/or research ,
conducted by the Poultry Federation or under its supervision regarding the effects on human '
health in the Illinois River Watershed (located in Oklahoma and Arkansas) from the handling,
use, transport and disposition of poultry waste or poultry litter. i

13.  Poultry Integrators’ participation in or sponsorship of any discussions, meetings,
projects, events, programs, surveys and/or research conducted by the Poultry Federation or under !
its supervision regarding the effects on human health in the Illinois River Watershed (located in
Oklahoma and Arkansas) from the handling, use, transport and disposition of poultry waste or
poultry litter,

14, Any discussions, meetings, projects, events, programs, surveys and/or research
conducted by the Poultry Federation or under its supervision regarding the effects on the
environment in the Illinois River Watershed (located in Oklahoma and Arkansas) from the
handling, use, transport and disposition of poultry waste or poultry litter,

15.  Poultry Integrators’ participation in or sponsorship of any discussions, meetings,
projects, events, programs, surveys and/or research conducted by the Poultry Federation or under
its supervision regarding the effects on the environment in the Illinois River Watershed (located
in Oklahoma and Arkansas) from the handling, use, transport and disposition of poultry waste or
poultry litter,

16.  Poultry Integrators’ participation in the governance of the affairs, organization
activities and policies of the Poultry Federation.

17. The nature and extent of records of or discussions, meetings, research, surveys
and/or reports about and any action taken regarding the issue of the ownership or responsibility
of poultry waste produced by Poultry Integrators’ poultry.

18.  Lobbying efforts of the Poultry Federation in the States of Oklahoma and
Arkansas with respect to environmental or agricultural legislation related to poultry waste.

19. Lobbying efforts of the Poultry Federation with respect to federal environmental
or agricultural legislation related to poultry waste,

20.  The creation, editing and dissemination of the "Poultry Water Quality Handbook"
(all editions), and the identities of the individuals who participated in the creation of and
revisions of this document.

2].  The creation and organization of the "National Poultry Waste Symposium" for .
1988 to present including the papers, reports and presentations included therein and the identities i
of the individuals who organize and participate in the Symposium. I

22, The distribution, dissemination, and publication of data created, received,
assembled, prepared, accumulated by the Poultry Federation regarding the handling, use,
transport and disposition of poultry waste or poultry litter.
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I further certify that on this, the 13" day of March, 2009, I mailed a copy of a Subpoena

and Notice of Deposition of The Poultry Federation to the following individuals via the United

States Postal Service:

David Gregory Brown
Lathrop & Gage LC

314 EHIGH ST

JEFFERSON CITY, MO 65101

Thomas C Green

Sidley Austin Brown & Wood LLP
1501 K STNW

WASHINGTON, DC 20005

Dustin McDaniel
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Office of the Attorney General (Little Rock)
323 Center St, Ste 200

Little Rock, AR 72201-2610

Steven B. Randall
58185 County Road 658
Kansas, Ok 74347

Cary Silverman

Victor E Schwartz

Shook Hardy & Bacor LLP (Washington DC)
600 14TH ST NW STE 800
WASHINGTON, DC 20005-2004

George R, Stubblefield
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Proctor, Ok 74457

Secretary of the Environment
State of Oklahoma

3800 NORTH CLASSEN
OKLAHOMA CITY, OK 73118
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Mount Pleasant, South Carolina 29464
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IN THE UNITED STATES DISTRICT COURT MAR 31 2009
EASTERN DISTRICT OF ARKANSAS
JAMES W. McCORMACK, CLERK
THE POULTRY FEDERATION PLAINTIFF BY:

v. CASENO.4- 09 mellp/7 (MISCELLANEOUS)

DEP CLERK

THE STATE OF OKLAHOMA DEFENDANT

MEMORANDUM OF LAW IN SUPPORT OF THE POULTRY FEDERATION'S
MOTION TO QUASH AND MOTION FOR PROTECTIVE ORDER.

L INTRODUCTION.

The State of Oklahoma has brought an action against various Poultry Integrators in the
Northemn District of Oklahoma alleging environmental contamination to the Illinois River
Watershed from the application of poultry litter as a result of the poultry feeding.' The Poultry
Federation is not a party tb that action; howevér, several of its members are parties. The Sfate
first served a subpoena duces fecum on The Poultry Federation, requesting in essence all
documents of The Poultry Federation since its existence. The Poultry Federation responded by
objecting to the subpoena duces tecum on various grounds, including that Federal Rule of Civil
Procedure 45(c)(1) was violated by the subpoena in that responding would require a search of
every document in the possession of The Poultry Federation and with less than fifteen days to
complete the task. Subject to the objections, The Poultry Federation set out to work with the
State and ultimately invited the State’s counsel to view approximately 80 boxes of documents

from which over 8500 pages were pulled for production. The State has now served The Poultry

' The case number is 05-CV-329 GKF (SAJ). A description of the allegations may be found at 2008 U.S. Dist.
LEXIS 91390 (Sept. 29, 2008).
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Federation with a subpoena for a Rule 30(b)(6) deposition to take place on April 14, 2009.2
Again, this subpoena requests testimony to the beginning of organization’s existence. The vast
majority of the areas of inquiry lack any time, scope, or geography limitation. The Poultry
Federation has indicated that it would work with the State on these issues, but to date, no

agreement has been reached.

18 THE AREAS OF INQUIRY SHOULD BE LIMITED IN TIME, SCOPE, AND
GEOGRPAHY. AS STATED, THE AREAS OF INQUIRY ARE OVERLY
BROAD AND UNDULY BURDENSOME.

Federal Rule 45 governs subpoenas, and it states that a nonparty served with a subpoena
may make objections before the earlier of the time specified for compliance or 14 days after
service. Fed.R.Civ.P. 45(c) (2) (B). If an objection is made, the court’s order “must protect a
person who is neither a party nor a party’s officer from significant expense resulting from
compliance.” Fed.R.Civ.P. 45(c) (2) (B) (ii).“On timely motion, the issuing court must quash or
modify a subpoena that: . . . subjects a person to undue burden.” Fed.R.Civ.P. 45(c)(3XAYGY).
“Under Rule 45(c)(3)(A), ‘[a]n evaluation of undue burden requires the court to weigh the
burden to the subpoenaed party against the value of the information to the serving party . . .
including consideration of ‘such factors as relevance, the need of the party for the documents, the
breadth of the document request, the time period covered by it, the particularity with which the
documents are desecribed and the burden imposed.”” Moon v. SCP Pool Corp., 232 F.R.D. 633,
637 (C.D. Cal. 2005) (citations omitted). The court’s power to quash or modify subpoenas based
on undue burden extends to non-parties. Truswal Systems Corp., v. Hydro-Air Eng’g, Inc., 813

F.2d 1207, 1209-10 (Fed.Cir. Mo. 1987).

? The definitions and instructions of the subpoena defines “you" to mean the “U.S. Poultry and Egg Association.”
The Poultry Federation assumes that this was a typographical error and that it should have defined “you" to mean
“The Poultry Federation™ and will read the subpoena as such. However, to the extent this was not a typographical
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Rule 26 further provides that the court “may, for good cause, issue an order to protect a
party or person from annoyance, embarrassment, oppression, or undue burden or expense. . . .”
Pursuant to Rule 26, the Court may forbid the disclosure or discovery, forbid the inquiry into
certain matters, and limit the scope of disclosure or discovery to certain matters. Thus, it is
clear from the Federal Rules of Civil Procedure, that a non-party subpoena must not be overly
broad and unduly burdensome and, in the event that it is, the Court may protect the non-party
from the burden and expense either through a protective order under Rule 26 or an order to quash
under Rule 45. This is a case requiring protection.

A The areas of inquiry are improper.

The Poultry Federation should be protected from the subpoena at issue. The areas of
inquiry contained in the subpoena are almost all overly broad and many are areas of which The
Poultry Federation lacks knowledge.

First, the subpoena lists 22 areas of inquiry and includes in essence almost everything and
anything to do with The Poultry Federation since its inception. The areas of Inquiry, as set out
and explained below, are the definition of over breadth. A Rule 30(b)(6) subpoena must
“describe with reasonable particularity the matters on which examination is requested.” FRCP
30(b)(6). The reason, of course, for the reasonable particularity requirement is that once served
with a proper Rule 30(b)(6) notice, an organization has a duty to designate and prepare an
appropriate witness. See e.g. United States v. Taylor, 166 F.R.D. 356, 361 (D.N.C. 1996)
(describing the duties under Rule 30(b)(6)). The requirement thus serves “to avoid the difficulties
encountered by both sides when the party to be examined is unable to determine who within the

corporation would be best able to provide the information sought.” Innomed Labs, LLC v. Alza

error, The Poultry Federation objects to the definition.
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Corp., 211 F.R.D. 237, 240 (S.D.N.Y. 2002). Inherent in the requirement of reasonable
particularity is that it must be specific and not overly broad so that the organization may properly
designate and prepare its witness. In almost all the instances, the area of inquiry is overly broad.
There are few, if any, time limitations, geography limitations, or scope limitations.

Second, an organization is required to designate a witness to testify only to areas within
the organization’s knowledge or reasonable available to the organization. Many of the areas of

inquiry call for information not within the knowledge of or reasonably available to The Poultry

Federation.

Third, while The Poultry Federation recognizes that Rule 30 places a duty upon it to
designate an individual to testify to properly set out categories, and to educate this designee if
required, the limitless time categories put an undue and unreasonable burden to locate and
educate a designee (or eveﬁ designees)b on almost anything and evervthing occurring at The
Poultry Federation since inception. At some point, there is a loss of institutional memory that

cannot be retrieved. The Middle District of North Carolina has explained:

An individual's personal memory is no more extensive than his or
her life. However, a corporation has a life beyond that of mortals.
Moreover, it can discharge its "memory," i.e. employees, and they
can voluntarily separate themselves from the corporation.
Consequently, it is not uncommon to have a situation, as in the
instant case, where a corporation indicates that it no longer
employs individuals who have memory of a distant event or that
such individuals are deceased. See Dravo Corp., 164 F.R.D. 70,
75, US. v. Massachusetts Indus. Finance Agency, 162 F.R.D. at
412. These problems do not relieve a corporation from preparing
its Rule 30(b)(6)designee to the extent matters are reasonably
available, whether from documents, past employees, or other
sources. lerardi v. Lorillard, Inc., supra. Of course, just like in the
instance of an individual deponent, the corporation may plead lack
of memory.
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United States v. Taylor, 166 F.R.D. 356, 361 (1996).

The Poultry Federation was founded in 1954, The current President, Marvin Childers,
assumed his post in January of 2007 . Mr. Childers is the likely designee to the subpoena. While
it may be possible to educate Mr. Childers on the documents produced to the State and any
documents which are in the possession of The Poultry Federation, for many of the areas of
inquiry, all Mr. Childers could possibly do is refer to the documents. In many of the areas of
inquiry, the State calls for testimony regarding meetings or discussions of which Mr. Childers—
and indeed no one currently at The Poultry Federation—could not have any knowledge. There
is, thus, in many cases a lack of institutional knowledge despite the best of preparations.

Each area of inquiry is discussed separately below:

I Membership or affiliation records of the Poultry Integrators with the Poultry Federation
Sfrom 1980 to present.

This area of inquiry is overly broad in that it requires a designee for a twenty-nine year
time period. The Poultry Federation has produced its records on this matter and these documents
should speak for themselves. If there is any particular document that the State needs
authenticated, The Poultry Federation would have no objection to such a line of inquiry.

However, to require a designee to discuss membership for a twenty-nine year time period is

unreasonable.

2. Any discussions, meetings, studies, projects, events, programs, surveys and/or research
conducted by the Poultry Federation, or under its supervision, regarding the handling,
use, transport and disposition of poultry waste or poultry litter.

This interrogatory is objectionable because it is overly broad in that it would require a

designee to be prepared to discuss any and everything to do with waste, litter or manure without

regards to subject matter limitations, geographical limitations, or time limitations. Further, it
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requests all discussions and meetings “regarding the handling, use, transport and disposition of
poultry waste or poultry litter” from the inception of The Poultry Federation. Even with the best
of preparation, it would not be possible for a designee to know all discussions and meetings
which had taken place in the life of the organization; this is an example where there is a loss of
institutional memory. It is further objectionable because it is unduly burdensome, particularly in

light of the time constraints, and is not reasonably calculated to lead to the discovery of

admissible information.

3 Poultry Integrators' participation in or sponsorship of any discussions, meetings, studies,
projects, events, programs, surveys and/or research conducted by the Poultry Federation,

or under its supervision, regarding the handling, use, transport and disposition of poultry
waste or poultry litter.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 2.

4. Any discussions, meetings, projects, events, programs, surveys and/or research
conducted by Poultry Federation or under its supervision regarding the effects on water
quality from the handling, use, transport and disposition of poultry waste or poultry
litter.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 2.

3. Poultry Integrators' participation in or sponsorship of any discussions, meetings,
projects, events, programs, surveys and/or research conducted by the Poultry Federation
or under its supervision regarding the effects on water quality from the handling, use,
transport and disposition of poultry waste or poultry litter.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 2.

6. Any discussions, meetings, projects, events, programs, surveys and/or research

conducted by the Poultry Federation or under its supervision regarding the effects on

human health from the handling, use, transport and disposition of poultry waste or
poultry litter.
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The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 2.

7. Poultry Integrators' participation in or sponsorship of any discussions, meetings,
projects, events, programs, surveys and/or research conducted by the Poultry Federation
or under its supervision regarding the effects on human health from the handling, use,
transport and disposition of poultry waste or poultry litter.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 2.

8. Any discussions, meelings, projects, events, programs, surveys and/or research
conducted by the Poultry Federation or under its supervision regarding the effects on the
environment from the handling, use, transport and disposition of poultry waste or poultry
litter.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 2.

9. Poultry Integrators' participation in or sponsorship of any discussions, meetings,
projects, events, programs, surveys, and/or research conducted by the Poultry Federation
or under its supervision regarding the effects on the environment from the handling, use,
transport and disposition of poultry waste or poultry litter.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 2.

10.  Any discussions, meetings, projects, events, programs, surveys and/or research
conducted by the Poultry Federation or under its supervision regarding the effects on
water quality in the Illinois River Watershed (located in Oklahoma and Arkansas) from
the handling, use, transport and disposition of poultry waste or poultry litter.

This interrogatory is objectionable because it is overly broad in that it would require a
designee to be prepared to discuss any and everything to do with waste, litter or manure without
regards to time limitations. Further, it requests all discussions and meetings “regarding the
handling, use, transport and disposition of poultry waste or poultry litter” from the inception of
The Poultry Federation. Again, even with the best of preparation, it would not be possible for a

designee to know all discussions and meetings on the subjects which had taken place in the life

of the organization,; this is yet another example where there is a loss of institutional memory. It is



Case 4:05-cv-00329-GKF-PJC  Document 1970-3 Filed in USDC ND/OK on 04/10/2009 Page 27 of 35

further objectionable because it is unduly burdensome, particularly in light of the time

constraints, and is not reasonably calculated to lead to the discovery of admissible information.

11 Poultry Integrators' participation in or sponsorship of any discussions, meetings,
projects, events, programs, surveys and/or research conducted by the Poultry Federation
or under ils supervision regarding the effects on water quality in the Illinois River
Watershed (located in Oklahoma and Arkansas) from the handling, use, transport and
disposition of poultry waste or poultry litter.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 10.

12, Any discussions, meetings, projecls, events, programs, surveys and/or research
conducted by the Poultry Federation or under its supervision regarding the effects on
human health in the Illinois River Watershed (located in Oklahoma and Arkansas) from
the handling, use, transport and disposition of poultry waste or poultry litter.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 10.

13. Poultry Integrators' participation in or sponsorship of any discussions, meetings,
projects, events, programs, surveys and/or research conducted by the Poultry Federation
or under its supervision regarding the effects on human health in the [llinois River
Watershed (located in Oklahoma and Arkansas) from the handling, use, transport and
disposition of poultry waste or poultry litter.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 10.

14. Any discussions, meetings, projects, events, programs, surveys and/or research
conducted by the Poultry Federation or under its supervision regarding the effects on the
environment in the lllinois River Watershed (located in Oklahoma and Arkansas) from
the handling, use, transport and disposition of poultry waste or poultry litter.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 10.
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15. Poultry Integrators' participation in or sponsorship of any discussions, meetings,
projects, events, programs, surveys and/or research conducted by the Poultry Federation
or under its supervision regarding the effects on the environment in the Illlinois River
Watershed (located in Oklahoma and Arkansas) from the handling, use, transport and
disposition of poultry waste or poultry litter.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 10.

16.  Poultry Integrators’ participation in the governance of the affairs, organization activities
and policies of the Poultry Federation.

This interrogatory is objectionable because it is overly broad in that it would require a
designee to be prepared to discuss any and everything to do with The Poultry Federation. Terms
such as “governance of the affairs, organization activities and policies” are so broad that it
prevents any reasonable preparation for a deposition. It is further objectionable because it is
unduly burdensome, particularly in light of the time éonstraints, and is not reasonably calculated

to lead to the discovery of admissible information,

17. The nature and extent of records of or discussions, meetings, research, surveys and/or
reports about and any action taken regarding the issue of the ownership or responsibility
of poultry waste produced by Poultry Integrators’ poultry.

This interrogatory is objectionable because it is overly broad in that it would require a
designee to be prepared to discuss any and everything to do with waste, litter or manure without
regards to subject matter limitations, geographical limitations, or time limitations. Further, it
requests all discussions and meetings “regarding the issue of the ownership or responsibility of
poultry waste produced by Poultry Integrators’ poultry” from the inception of The Poultry

Federation. While The Poultry Federation would do its utmost to prepare a designee for this area

of inquiry, it would not be possible to know all discussions and meetings which had taken place
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in the life of the organization; this is an example where there is a loss of institutional memory. It
ié further objectionable because it is unduly burdensome, particularly in light of the time
constraints, and is not reasonably calculated to lead to the discovery of admissible information,
Moreover, the subject matter attempted, that is “the issue of the ownership or responsibility of

poultry waste produced by Poultry Integrators’ poultry” is vague and ambiguous and would

prevent adequate preparation.
18 Lobbying efforts of the Poultry Federation in the States of Oklahoma and Arkansas with
respect to environmental or agricultural legislation related to poultry waste.

This interrogatory is objectionable because it is overly broad in that it would require a
designee to be prepared to discuss any and everything to do with poultry waste without regards
to subject matter limitations, geographical limitations, or time limitations. Again, despite the best
of preparations, it would not be possible to know all such activities which had taken place in the
life of the organization; there is a loss of institutional memory. It is further objectionable because

it is unduly burdensome, particularly in light of the time constraints, and is not reasonably

calculated to lead to the discovery of admissible information.

19.  Lobbying efforts of the Poultry Federation with respect to federal environmental or

agricultural legislation related to poultry waste.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 18.

20. The creation, editing and dissemination of the "Poultry Water Quality Handbook" (all

editions), and the identities of the individuals who participated in the creation of and
revisions of this document.

This document was not created, edited or disseminated by The Poultry Federation. It

appears this document is the product of the U.S. Poultry and Egg Association. As noted
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elsewhere in this memorandum, the definitions of the subpoena erroneously define “you” as the
“U.S. Poultry and Egg Association.” It may then be that this area of inquiry is also in error.
Regardless, The Poultry Federation would not have knowledge or reasonable access to the

information requested in this area of inquiry.

21. The creation and organization of the "National Poultry Waste Symposium" for 1988 to
present including the papers, reports and presentations included therein and the
identities of the individuals who organize and participate in the Symposium.

This interrogatory is objectionable because it is overly broad in that it would require a
designee to be prepared to discuss any and everything to do with the symposium without regards
to subject matter limitations or reasonable time limitations. It is unreasonable to require The
Poultry Federation to identify all requested information for every symposium since 1988 and to
prepare a designee to testify. Further, as has been previously told to the State, the symposium is

conducted in conjunction with the University of Arkansas and the University has many of the

records. These records are not in the control of The Poultry Federation and a witness could not

be prepared on the records.

22.  The distribution, dissemination, and publication of data created, received, assembled,
prepared, accumulated by the Poultry Federation regarding the handling, use, transport
and disposition of poultry waste or poultry litter.

The Poultry Federation refers to and incorporates herein its objections to area of inquiry

No. 2.

B. The notice is unreasonable.

In addition to the failings described above, the time period is not reasonable in this

situation. The Poultry Federation was served on or around March 17, 2009 for a deposition to
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occur on April 14, 2009.> While a month might normally be enough notice for a Rule 30(b) (6)
deposition, in this case, it is unreasonable due to the burden placed on The Poultry Federation.

Further, the date the deposition (April 14) is during the last week of the State of Arkansas
General Assembly’s legislative session, which is one of the busiest times for The Poultry
Federation. The likely designee of this subpoena would be Marvin Childers, the President of the
Poultry Federation and its chief lobbyist. In order to be properly prepared and educated for the
deposition, Mr. Childers would be required to effectively stop doing a large portion of his job.
This would be patently unreasonable. The deposition should be set after the close of the

legislative session and with enough time to properly educate and prepare Mr. Childers.

IV. CONCLUSION. -

For the foregoing reasons, the subpoena should be quashed, or in the alternative, a

protective order granted to guard against the unreasonable burden the subpoena places upon The

Poultry Federation.

Respectfully submitted,

’ The Poultry Federation admits that its counsel was sent a list of presumptive categories approximately a week
before service.
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